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10.1 INTRODUCTION

This paper focuses on the rights accorded to non-Tswana groups incorporated into
Tswana states voluntarily or by conquest. These subject peoples, or minority groups
as they are nowadays termed, often outnumbered their Tswana overlords. Even to-
day, the ‘minority tribes’ are in fact in the majority in the Central District and
Nga!niland. ‘Yet it has been true of both traditional and modern Tswanadom! that
etl.lmc conflict has been largely avoided. This paper suggests that the reason for
this absence of conflict has been the openness of Tswanadom, its capacity to absorb
and adapt .outside influences without losing its own identity in the process.
Some minority groups were never accorded the same rights or privileges as those
of Tswana origin, but most of these minorities had the opportunity of being granted
thc:i samtla) ntg:]x:s and privileges over time. There was exploitation and political domi-
nation, but the injustice was i justi
iy ] s hardly ever perceived to be so great as to justify or
This paper begins with a discussion of the status structure of historical Tswana-
dom and tlfe theory of human rights accorded therein. Then consideration is given
tf’ the smﬁc political, economic, social and cultural rights which existed in prac-
tl.ce fo.r minority groups. Finally the changes in the condition of minority groups
since independence are examined.

10.2 COMMONERS, FOREIGNERS AND SERFS

In Tswanadom during the pre-colonial and colonial eras, social status derived from
cultural or kinship proximity to the kgosi and his relatives, the dikgosana. There
were three broad classes of subjects in descending order of status: commoners
foreigners and serfs.2 Commoners were non-royal members of the Tswana nuclea;
group as \'vell as those immigrant or conquered groups who had proved themselves
loyal subjects of the kgosi.

Foreigners were immigrants or conquered groups who had not yet attained the
statu.s of commoners or who had no wish to meld their identity with that of the
domm Tswana group. As Schapera points out, the rights initially granted foreigners
by their Tswana overlords varied ‘according to their mode of absorption, their or-
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ganization and numbers, and their culture’.® Important too was the physical dis-
tance of the settlers from the Tswana capital.

A group of foreigners who were absorbed voluntarily, had a tradition of central-
ized leadership, were of a size sufficient to maintain a corporate identity, lived far
from the capital, and whose culture could meld easily with that of the Tswana were
likely to be granted more rights and privileges and to attain more quickly full rights
of citizenship as commoners. A people who had been absorbed by conquest, were
acephalous and lacked a corporate identity, lived close to the capital, and were alien
in language and culture to their new masters would be forced into the class of serfs
and would be exploited for the benefit of the other classes. The result was that sub-
ject peoples could be commoners (c.g. the Babirwa, Bakaa, and Bakhurutshe),

forcigners (e.g. the Ovahe?ero, and Kalanga), or serfs (e.g. the Basarwa and

Bakgalagadi).

Over time some subject groups moved from one status to another. The Bayei,
for example, at different periods, were treated as serfs, foreigners and commoners
by the Batawana. To complicate matters even further, within a particular subject
group there could be serfs, foreigners and commoners, although usually one type
predominated at any one time. At the turn of the century, among the Bayei, those
who lived close to the capital tended to have a master-serf relationship with the
Batawana. Those resident at the periphery of the stale were likely to be treated as
foreigners. Many Bayei seemed to be accepting their lower status in that they would
refer to themselves as Makuba (‘useless people’), the Batawana term for the Bayei.

Because the spectrum of subject groups® rights is so broad, we propose to focus
on those subject groups found at the ‘least rights’ end of the spectrum. These groups
often shared a common characteristic: cultural distance from Tswanadom.* As one
authority states, ‘It is apparently only when incorporated peoples differ apprecia-
bly from those of the nuclear stock in language and culture, and above all race,
that they are relegated to a position of marked social inferiority and economic ex-
ploitation’.5 Not surprisingly, among some of these subject groups (the Kalanga
and the Bayei for example) serious challenges to the legitimacy of Tswanadom arose
during the colonial period. And it is also the plight of one of these subject groups
(the Basarwa) that today represents the most serious challenge to Botswana’s claim
to be a liberal democracy.

10.3 THE CONCEPT OF PERSONAL RIGHTS IN TSWANADOM

Jack Donnelly has argued that ‘the idea of human rights, as that tcrm is normally
understood — namely as rights/titles/claims held by all individuals simply because
they are human beings — is foreign to traditional African society and potitical cul-
ture’.5 Human rights, he suggests, can only be held by an individual; sincc their
source is human nalure, they are also universal. Rights in ‘traditional’ societies,
contends Donnelly, arc usually held by communities, not individuals; their source
is membership in a particular community.’

In Tswanadom this generalization appears to hold true: rights were accorded those
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who were members of the morafe, and membership in the morafe was defined by
membership in a kgotla or ward, the basic administrative unit of Tswanadom., Those
who were not ward members, for example most if not all Basarwa, were treated
as serfs, as persons without rights. Thus the rights we shall be talking about —
economic, political, cultural and judicial — arc primarily communal rights.

This concept of rights has not gone unchallenged however. The penetration of
capitalism since the nineteenth century has brought with it notions of individual
property rights in land and capital. And the ideology of nationalism has undermined
the legitimacy of communal politics with the notion that all Batswana are citizens
of one nation, Botswana, and owe their primary loyalty to this nation.

The conflict which has arisen between the old concept of morafe citizenship and
this new definition is a recurrent theme of the paper. Nowhere is it more striking
than in the present plight of the Basarwa, a people denied rights to land because
they are not members of a morafe, yet who are being removed from land they have
occupied for centuries because it has been commercialized for the use of the pri-
vate citizens of Botswana.

10.4 ECONOMIC RIGHTS

Schapera states that ‘every member of a tribe enjoys certain rights and privileges
in common with his fellow tribesmen. He is entitled to land on which to erect his
home, to plough and to graze his cattle, and to all other facilities for earning a liveli-
hood . . .’® In theory, and usually in practice, members of subject groups recog-
nized as being members of the morafe had the same economic rights as any other
Mongwato, Mokwena or Motawana. They had access to land and water, absolute
property rights, control over their own labour, and were usually subject to the same
restrictions concerning movement and settlement. They paid the same taxes and,
subsequent to the late nineteenth century, paid no tribute to the Tswana kgosi.

Some subject groups such as the Ovaherero, which were incorporated into Tswana-
dom impoverished and propertyless, have prospered in the twentieth century, tak-
ing advantage of a system of cattle-lending (mafisa), a form of cattle-feudalism,
to eventually rival their Tswana overlords in numbers and quality of cattle herded.
Under the mafisa system, in return for herding a patron’s cattle, the client is enti-
tied not only to the use of the cattle but usually also to appropriate one or more
of the offspring each year.

Parsons argues that throughout much of southern Africa mafisa has been the most
important basis of state organization.® By lending-out cattle obtained by conquest
to commoners, nincteenth century Tswana dikgosi created a client class which, like
the feudal lords of Europe, promised loyalty and service in return for use of their
cattle. These vassals or servants (batlhanka) became basimane ba kgosi (literally
the chief’s boys), and also performed administrative functions as overseers, or later
district governors.

The mafisa system was used in much the same way to incorporate foreigners into
the economic life of the morafe, and it has continued to be the most important me-
ans of access to cattle and cattle accumulation for the poor. Solway’s study of one
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Bakgalagadi group in the western Kweneng shows how by means of mafisa, cattle
ownership in Bakgalagadi households ‘has grown from a small pcrcentage at the
beginning of the century to over 90 per cent by the late 1970s’.!0

Not all subject groups have been allowed to profit from the mafisa system. Some
have been denied the right to own cattle, or more commonly, denied access to land
and water. They have been forced to become serfs, rather than clients of the cattle
owners. The Basarwa in particular, and to a lesser extent the Bayei, the Bakgalaga-
di and the Batswapong, havc been the victims of a form of hereditary serfdom called
bolata by the Bangwato and botlhanka by the Batawana.

Tlou suggests that in Ngamiland serfdom evolved out of a system of voluntary
clientship: ‘It seems plausible that, having been dispossessed of their property by
the Batawana, some Bayei, Bakalagadi, and a few Basarwa attached themselves as
clients to wealthy Batawama in order to secure a livelihood. As time passed, what
began as voluntary scrvice turned into a hereditary one, imposed and perpetuated
by the more powerful Batawana’.!! Miers and Crowder paint a similar picture in
the Central District: ‘What began as a relationship between Bangwato pastoralists
and traders and their Basarwa hunting partners and pastoral clients changed into
a servile relationship wherein the Basarwa served first the Ngwato statc and later
became the private property of Ngwato pastoralists’.!2

It has been suggested that the transformation of clients into serfs was the result
of the ‘dramatic expansion of the hunting economy’ after the arrival of white traders
in the second half of the nineteenth century.'> When the Tswana elites began to
invest their profits in expanding their cattle herds, they looked to the Basarwa to
supply their increased labour requirements. Tlou too emphasizes the importance
of botlhanka as a ‘dependable and easily exploitable labour forcc’,!

Schapera, however, sees serfdom as a product of the process of state-formation:
‘the Kgalagadi, Sarwa, Koba (Bayei), Tswapong, or other vassal peoples living in
any district were the serfs of the overseer who was entitled to appropriate whatever
property they acquired’.!s Both Schapera and Solway view the arrival of Europe-
an traders as bringing about the decline of serfdom, not its reinforcement, since
their presence allowed the serfs to develop independent trading relationships and
thereby forced the Tswana masters to treat their serfs as clients if they wished to
obtain goods for trade.

Itis ccrtainly true that there was legal reform of property relations in some Tswana
states during the last decades of the nineteenth century. Scbele of the Bakwena and
Bathoen I of the Bangwaketse gave their serfs the right to hold property, thus, in
theory at least, greatly weakening the institution of bolata/botlhanka, Khama II
of the Bangwato went even further in efforts to free his malata. In his words, ‘these
tribes became in the first instance so apprehensive of the declaration granting them
property rights that at last I had to ask Buropean traders to travel among them and
sell goods’. 'S

Despite the declarations of dikgosi, serfdom actually increased its hold over cer-
tain subject groups, in particular the Bayei and Basarwa, during the first half of
the twentieth century. Whatever the origins of serfdom, its usefulness to Batswana
cattle owners ensured longevity. This was reflected in the Tagart Commission report
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of 1931. The commission, which was inquiring into the conditions of the Basarwa,
reported that many were still treated as serfs. They were unable to dispose freely
of their labour, enjoyed limited property rights, had no control over land, and were
liable to be transferred as property on the death of their master.

Representatives of the Bayei in Maun presented a petition to the district commis-
sioner in 1948. The character of their demands reflects the persistence of serfdom.
One requested the abolition of the practice whereby a Motawana master claimed
the property, and sometimes the children of, his Moyei serf on the latter’s death.
Another demanded ‘full rights to the use of land for purposes of grazing and
ploughing’."’

The key factor which maintained, or reintroduced, restrictions on the economic
rights of Bayei and Basarwa does appear to have been the labour requirements of
the booming pastoral economies of Ngamiland and Gammangwato.'* Parsons sug-
gests that cvidence presented before the Tagart Commission shows that ‘market
conditions had intensified the use of serf labour while the serfs themselves increas-
ingly attempted to flee such oppression by becoming labour migrants’. 19 Paradox-
ically, it was through the operation of ‘market conditions’ that the British hoped
to banish serfdom from the protectorate.

During the 1930s, partly because of external pressure from organizations such
as the League of Nations, and partly because Resident Commissioner Charles Rey
saw the Basarwa issue as a stick with which to beat Tshekedi Khama, the colonial
administration ceased to ignore the plight of the serfs and took what it believed was
the final action to abolish bolata/botlhanka. Proclamation No.14 of 1936 required
that all “native labourers’ should be paid for their labour, either in cash or in kind,
that they should be free to choose their employer, and that they could terminate
their employment with one month's notice. According to Miers and Crowder, ‘the
British believed they had broken the back of the problcm and that in time the eco-
nomic and social position of the Basarwa would improve as more of them entered
the wage-labuor force and acquired stock of their own or took to farming’.?®

It was not only the Basarwa who were going to be thus liberatcd. In 1938 the
district commissioner for Ngamiland predicted that the opportunities provided by
migrant labour would “act as a strong influence to emancipate the subservient tribes
of Makuba (Bayei) and Mambukushu who when they have been to the mines and
havc seen the outside world and have earned a little money will not submit so readi-
ly to the arrogant demands of the Batawana proper’.?!

In Ngamiland incomes from migrant labour did have a significant impact on the
region’s economy. The Witwatersrand Native Labour Association had been given
permission to establish a depot in Maun in 1937. By 1950 over 4 000 labourers
were sent to the mines via the Maun depot each year. Although most of these were
from Angola, those who did come from Ngamiland received a total of £81 743 in
deferred pay in 1950, and according to the district commissioner ‘a large propor-
tion of it was spent in the district’ 2

While some income went for consumer goods, most was spent on cattle by men
who had owned few or no cattle before. Some Bayei, although primarily fishers
and agriculturists, attempted to build up catile herds of their own after the rinder-
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pest epademic of 1896 had rid large parts of the delta of tsetse-fly. This aspiration
had been blocked for most Bayei by a lack of cash and by the institution of botlhan-
ka. Work in the mines now provided that cash.

The ruling Batawana were very hostile to these efforts on the part of their subject
peoples, particularly since available grazing land was shrinking as the tsetse-fly
returned during the 1920s and 1930s. They restricted access of Bayei to grazing
land and sought, unsuccessfully, to prevent the Bayei accumulating morc cattlc.?
If the Bayei sought redress in kgotla, the Regent Pulane Moremi herself admitted
that ‘in cases where a Motawana and a Moyei are involved the Moyei does not stand
a chance’.?* The result of this frustration of Bayei economic aspirations by the rul-
ing Batawana was the emergence of Bayei separatism which is a part of Ngam-
biland politics to this day.

While the opportunities offered by migrant labour to the Bayei may have helped
in their emancipation, the same cannot be said of the Basarwa. Unlike the Bayei,
who had a measure of economic independence based upon their agricultural and
fishing activitics, the Basarwa were almost totally dependent upon their Tswana
masters. Cultural traditions too were a handicap: ‘Basarwa who wished to accumu-
late stock or grow crops faced social pressure to share food and possessions, which
discouraged their efforts’. Even those who did manage to build up a small herd
found that without wards of their own and access to dikgotla they were denied ac-
cess to land and water. Miers and Crowder argue that ‘despite the expenditure of
time and effort, and the considerable publicity given to the question in the 1930s,
the great majority of the Basarwa in the reserve (Central District) were worse off
when the colonial period came to an end three decades later’.?

The Basarwa apart, Solway has argued from her Kweneng study that as the
capitalist conccpt of ownership gradually replaces communal property rights, the
significance of ethnicity and kinship as economic determinants is rcduced and sub-
sumed under class. She comments, “Whereas in the recent past ethnic and/or kin-
ship affiliations may have determined a household’s ability to gain access 1o mafisa
cattle for ploughing or to water for livestock, these ties, while certainly still impor-
tant, no longer provide the same security’.?” The trend towards privatization, both
of land (TGLP) and of cattle (the decline in importance of mafisa) has limited ac-
cess to pastoral resources. She forcsces the growing polarization of society ‘with
a capitalist class which owns a disproportionate share of the means of production
and an increasingly large poor class which has few prospects for direct participa-
tion in agro-pastoral production’.?

To summarize the forgoing discussion, the economic rights of subject peoples
in Tswanadom were largely determined by the extent to which they were regarded
as legitimate members of the political community. Those peoples who had their
own wards, dikgotla and headmen, thereby had access to land and water and could
also thus protect their property rights. Those subject peoples who did not have these
institutions were not members of the morafe, were usually deprived of access to
land and water, and did not have absolute property rights. Whether one became
a client or a serf depended on proximity to the Tswana elite in terms of culture,
cconomy and geography.
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Over time most subject groups did become fully incorporated into the morafe.
The institution of mafisa appears to have played a central role in this process of
incorporation since it provided subject groups with access to pastoral resources.
The major exceptions to this rule have been the Basarwa, and to a lesser extent,
the Bayei. In recent decades, though the process originated during the era of Kha-
ma I, the growth of the capitalist concept of ownership, particularly of land and
cattle, has reduced, but not eliminated the significance of ethnicity as a detcrminant
of economic status. To be sure, the Basarwa have not been able to take advantage
of this process since, as Hitchcock points out, from the government's perspective
‘because the Sarwa are not tribesmen and because they are nomadic hunter-gatherers,
they do not have land rights’.?

10.5 POLITICAL RIGHTS

In theory, access to the kgotla system guaranteed freedom of speech, as well as
judicial rights and a degree of political participation in the administration of the
morafe. In practice, scant respect was often accorded members of ‘low status’ sub-
ject peoples (such as the Bayei, Kalanga and Bakgalagadi) who attempted to voice
complaints and grievances. They were often bullied and ridiculed by their ‘betters’.
Nor was there in fact ‘freedom of speech’ for members of these groups. During
a kgotla held in Maun in 1948, a Moyei was fined £5 for affirming the continued
existence of botlhanka status (he had said that ‘Buayei are still made to carry
burdens”).*

Those of the lowest status, the Basarwa, were excluded from the kgotla system
altogether. In theory the reforms of Khama III ended this exclusion, but in reality
it still continues. Hitchcock found in his interviews conducted in the Westcrn Sand-
" veld of the Central District during the late 1970s ‘that a large proportion of the
people in the region are still outside the traditional political strucrure’.*!

Participation in central government by subject peoples in Tswanadom, as for ev-
ery member of the morafe, was limited by the custom that ‘the government of the
tribe is ultimately concentrated in the hands of the Chief’.%? Participation in cen-
tral government was therefore determined by whether or not one could advise the
kgosi, and in general, although the kgosi could take advicc from whomseever he
wished, the inner council of the morafe was usually constituted by dikgosana.

In 1948 when a section of the Bayei petitioned the Regent of the Batawana, Pu-
lane Moremi, for the right to have representatives at every level of administrative
affairs, she replied that ‘it was a long standing custom that if there is any important
matter affecting the tribe, it is first discussed by members of the Royal family only,
as a preliminary step. I do not intend to break away from this custom and the Bayei
cannot expect to claim something that is even refused to Batawana who are not of
royal blood’.®

The degree of participation of subject groups in local government, that is the ex-
tent to which they were allowed to rule themsclves, ranged from semi-autonomy
to complete subjection. The most important variable was culture. According to

Schapera, ‘Immigrants of Sotho (and especially Tswana) stock were normally granted
the same political and other rights as “true’* tribesmen’.* He goes on to cite the
example of the Khurutshe under Rauwe, who settled in Gammangwato in 1913,
and were allowed to build their own village and retain Rauwe as their leader, with
the proviso that they had to observe Khama’s laws. Subject groups such as the Bayei
and Kalanga, however, received very different treatment. When the Kalanga were
incorporated into the Bangwato state during the nineteenth century, they were placed
under the authority of Bangwato overseers.

Khama introduced an element of self-government after 1896 when he allowcd
the hereditary rulers of bafaladi groups to re-assume control. Tshekedi Khama,
however, later rejected this idea. The latter’s re-introduction of direct rule sparked
the rebellions of the Bakanswazwi and the Babirwa of Malema.?

The Bayei of Ngamiland once conquercd were placed under the authority of over-
seers, rc-named Chief’s Representatives during the 1930s. The Bayei did not have
Kgotlas of their own until after 1948, and they struggled in vain until the office
was abolished in the 1950s to have a Moyei appointed as a Chief‘s Representative.

From the 1930s onwards, the British made efforts to ‘democratize’ local govern-
ment in Tswanadom by the establishment of representative councils. These coun-
cils were supposed to give more political rights to subject peoples. Their ultimate
objective, however, was the integration of the various peoples of the territory into
one homogeneous group.

The councils failed to function at all effectively until the early 1960s, partly be-
cause of the opposition of the dikgosi, but also because of the opposition of subject
groups. Among the more resistent were the Bayei who did not wish to lose their
identity in the Tswana ‘melting pot’. As mentioned above, Bayei ‘separatists’ con-
tinued to fight up to and even beyond independence for communal political rights.

The nationalist politicians of the 1960s had the same goal as the British officials.
For them local councils were the foundation of a new Western-style democracy which
did not recognize the legitimacy of communal rights. Demands by an cthnic group
to rule themselves by their own law and customs were now labelled ‘tribalist’.

Finally, a word must be said about the political right of freedom of movement.
Under Tswana law, all subjects had limited freedom of movement. Commoners
could move freely within the tribal reserve, but crossing into the areas of neigh-
bouring states or settling somewhere other than one’s ward was possible only with
the chief’s permission. Khama I1I, for example, appointed a guard at each of the
four railway stations in Gammangwato in order to prevent the unauthorized depar-
ture of women by train to South Africa.* Generally, subject communities lived
where their Tswana overlords told them to live, and if they refused, force was used
without a great deal of discretion to persuade them to move. In 1920 the Babirwa
of Malema were evicted from the Tuli Block by Khama III at the instigation of the
British South Africa Company and the colonial administration. Their houses were
burnt and they were forcibly taken to Bobonong.”

Subject peoples were not only expected to live in a certain area but also to live
in a ccrtain way: in Tswana-type villages or towns. Khama III began the process
of concentrating scattered subject communities into more easily administered and
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i illage. During the 1930s the process
trolled villages, Bobonong was such a villag . o
E?ITVillagizationg’, as termed by colonial officials, recelve'd British approval. .From
their perspective it was a means of increasing the efficiency of tax c'ollec:t..lort:.t
There was resistance. The Ovaherero in Ngamiland were suc.c?ssful in tht.au' at-
tle with the Batawana kgosi Moremi III. They convinced the B?:sh thz)n,w;ﬂbemger;:
i i ‘i i i ] Damara (Ovahererv) settiements
¢ pastoralists, ‘it was impracticable to m_ode 1
:‘nad tlllepSctswana model’.® The Ovaherero in Gammangwato were faced w1tl§ a
more formidable foe. Tshekedi Khama boasted that ‘the Damaraf; in Ba:ev‘\:to (s:;::
alapye and Mabeleapodi . . . use
country have permanent villages at Mah lap =1.1bec :
Clﬁcftrcynforoes the principle of administration upon .all rm?mbcrs o_f hls.tnb.e u?as:e:;
tive of clan’.?® However, the effectiveness of this policy of villagization =
judged by the fact that it is still being advocated b_y' the BDP government. ]
In short, the political rights of subject groups in traditional Tswanfidom WeTe recog:
nized more in theory than in practice. The main area where subject pe?pl% w:,;e
given freedom was in the sphere of local government. I.n the post-colonial era, the
only political rights recognized are those of the individual Motswana.

10.6 JUDICIAL RIGHTS

Judicial rights in traditional Tswanadom, as with political rightf, were basteedd \:,pntin
access to the kgotla. Without access to the kgotla, and usually this was gran s y
to commoners, there simply was no justice. mefkg;tllla s‘z')v:)d;n ant:f ::;r;c :s sucryh
sWan: ity, from the ward to the morafe. The me )
::‘tglgmgzgrwa or Kalanga, or even the B.akgalagadx in areas ﬁtc‘:o ren‘zote
to be under effective control of their patrons, had their own ward kgotla, obe | chan‘edmved
by their own hereditary headmen. Minor social co_nﬂ:cts could ‘thus res: e
on the basis of the specific laws and customs of a given f:ommumty. Appeal
the ward courts to the court of the kgosi was possxbl'e in all casmf .
By the beginning of the twentieth century the growing ptact{ce [ ?ngM =
of regional overseers/representatives created a new hierarchy in the ju lcmin’s
tem. All appeals to the court of the dikgosi had to pass through th‘e ::p;est:: e
court. The judgments of the lower courts could be quashed or revxsth di' gl
courts. The extent to which the laws and customs of the parties to the sp;lsm)scr-
considercd by the appellant courts proballally d;pended uio:fzz ::lg':te;sc;lf e
i > i well as the characte: . The
:;zn::p%ﬁ:eﬂgfe Knha:r‘n: OI(I)Im:cu:lntZl:d the name of a community before judging
4
ca;cust ?: :;es of serious conflict between subject peoples and the.lr nt;llers, tlhelt;);(t;sl-
ers’ right to defend themselves was determine('l by the latter. Dunnfg ;1 ca; :'birwa';
e e e ey wished - in the T lock. Toe colonial adinitatin
ight to live where they wished - in the Tuli lock.
:eghmtecti them the right to do so. The otherwi'se: hbe.ral Khama I hadi l:rg:i:dltsl;ast
by allowing his subjects to sue him, the admnns. .trauon was trantslgrcmieui e
agreement with the British Queen.*? Similarly in a Serowe kgo a meet g;he fled
in 1927 to discuss the Bahurutshe trouble in Tonota caused by their joining
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glican Church, it would seem that one Mohurutshe was allowed to spcak only one
sentence.*?

Under the Native Tribunals Proclamation No.75 of 1935, all courts of the dikgo-
si and their representatives were designated as senior tribunals. The remaining courts
were labelled junior courts. Regulations for both levels of courts were created, but
in practice the pure logistics of having hundreds of ward courts work according
to prescribed composition and procedure defeated the purposc.

Only a few important village headmen and district governors were given their
own ‘junior tribunals’ which ranged from eight among the Batawana to fifteen among
the Bakwena. Although unrecognized, the ward courts continued to function very
much as they had done prior to 1934, though they had no power to impose punish-
ments or enforce their decisions. The main result of this proclamnation was the cre-
ation of a new intermediate grade of court in the form of junior tribunals which
removed one step further the possibility of appeal to the kgosi’s, scnior court.

Despite all these courts and theoretical rights of appeal, few cases involving sub-
ject peoples were brought to the senior courts. Schapera found only fourteen out

of the 107 internal disputes in the cight Tswana states between 1750 and 1945 ex-
plicitly involved a subject community. %

Before 1900, serfs were denied the right to seek justice. In the words of Hind-
ness and Hurst, a molata was a contradictory being as ‘he was a human subject
but a legal non-subject’ .4 Since their legal status was that of human property of
their masters, serfs were not allowed wards or headmen of their own. They thus
had no rights of action against their master for any wrong inflicted upon them, not
even of the seduction of their women or the alienation of their families to the master’s
house to perform various domestic chores_ % A serf could probably marry any other
serf but in practice it was not done without the permission of their masters if the
partics belonged to different masters.

Serfs were often changing hands as rewards or fines, and although they had no
freedom to change their masters, the latter could force them to move anywhere.
In the 1890s, Khama took away the matimela cattle and Basarwa serfs from his
rebellious son Sekgoma before allowing him to leave the chiefdom. Similarly, Sek-
goma confiscated the serfs and cattle of those of his followers who decided to return
to Khama. One of the points of conflict between Simon Ratshosa and the Tshekedi
Khama was the return of serfs given to his wife by Khama IIL.47

Schapera hints that Bangwato masters sometimes sold Basarwa children to Bocrs
and other Europeans.*® Instances of bodily harm being inflicted on the serfs are
too numerous to be documented here, but jt is interesting to note that Simon Rat-
shosa, who in 1926 was so vocal in his criticism of how the Basarwa were being
mistreated and enslaved by the Bangwato had himself been fined £60 in a Serowe
court for killing a Mosarwa. In the sphere of judicial rights then, as in the spheres
of political and economic rights, most commoners, whether Tswana or non-Tswana,

were treated alike: they were allowed autonomy to practise their own law and cus-
tom. It was only at the level of the morafe that Tswana judicial custom and practice
assumed primacy. In the case of serfs, however, they were denied access to Tswana
Jjustice almost without exception.
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10.7 SOCIAL AND CULTURAL RIGHTS

In social and cultural terms all subject communitics were considered inferior to their
Tswana rulers, but none more so than the serfs and those communities who were
culturally and socially distinct from the Batswana. Intermarriage with these groups,
according to Schapera, was considered ‘disgusting’ by the Batswana. Among the
Bangwato, the Kalanga and Bakgalagadi were referred to as dikgokong (wildebeest).
In 1920 Khama was forced to arrange for the marriage of two of his leading com-
moners’ daughters to two Kalanga headmen in order to ‘destroy the old
prejudice”.® The extreme quality of this prejudice, at least among some, is best
reflected in a case cited by Wylie in which a MoNgwato cattle owner thrashed one
of his Basarwa serfs to death for deserting his cattle and stealing a cow. In his own
words he had ‘never beaten dogs like I beat those Masarwa and never would’.!

The social and cultural rights of other subject communities were as respected,
or as limited, as those of the Batswana themselves. For example, during the first
part of the century, the dikgosi of the Bangwato, Bangwaketse, Bakwena and Bak-
gatla had abolished the initiation cerernonies. Some subject communities rebellcd
against this prohibition. It was one of the root causes of the revolt of the Bakgatla
of Moshupa under Gobuamang against Bathoen IT during the early 1930s. For the
most part, however, Batswana rulers allowed their subject peoplcs to continue their
own cultural traditions.

The other exception to this rule of non-interference was in the area of religious
freedom. During the twentieth century, the London Missionary Society (LMS) be-
came effectively the state church among the Bangwato and the Bangwaketse, Dik-
gosi of thesc morafe used the LMS to bolster not only the moral but also the materi-
al and political base of their power. The same role was played by the Dutch Reformed
Missionary Church in the Kgatleng. When some of their subjects joined a church
other than the ‘established’ church, such an act was regarded as political rebellion.
For example, the Bakgatla kgosi Molefi banned the Zion Christian Church from
the Kgatleng and persecuted its members, including his mother, although the mem-
bers had helped him regain his chieftainship in 1945.52 And when Mothowagae
Motlogelwa established in independent church in Kanye, he was eventually exiled,
without his followers, by Seepapitso to Lekgolobotlo near Gamalete.s? The
Khurutshe of Chief Rauwe were allowed to settle in Tonota by Khama I1I in 1913
only after they had agreed not to bring Anglican Church with them. Tshekedi Kha-
ma sent a regiment to punish the offenders in 1927 after they continued to practise
Anglicanism. When the colonial administration failed to back the Bangwato in their
religious persecution of Rauwe’s people, at least one Mongwato questioned whether
the British ‘were placing Servants above us to lead us’.*

10.8 CONCLUSION

Since independence *subject groups’ have, in theory, ceased to exist. There are only
Batswana, each with the same political, economic and judicial rights. The govern-
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ment labels demands for special or different treatment made on behalf of ‘minority
groups’ as “tribalist’ (for example, the Kalanga demands on behalf of Ikalanga).
In practice little has changed as far as the rights of subject peoples are concerned.
This is particularly true of the Basarwa.

The political rights of the Basarwa have been handicapped by their lack of Tswana-
type headmen and the absence of dikgotla. Without these institutions their wants
and needs are not communicated to government, nor indeed are government’s de-
cisions communicated to the Basarwa. Two years after the launching of the Tribal
Grazing Land Policy (TGLP), it was discovered that only 8 per cent of the popula-
tion of the Western Sandveld, mostly Basarwa, had ever heard of it. The coun-
trywide process of consultation carried out through radio programmes and kgotla
meetings did not reach those people who were to be most (adversely) affected by
the policy.

Economically, more Basarwa have grown more dependant on their employers
since independence. What land rights they had have been under threat from land
reform, wildlife conservation strategies, and the expansion of the cattle economy.
The privatization of land under TGLP has been launched primarily in areas occupied
by the Basarwa, i.e. the Central, Kgalagadi and Ghanzi districts. TGLP has in ef-
fect turned many Basarwa into squatters on the land of their ancestors.5’

There are also pressures from conservation interests. Central Kalahari Game
Reserve residents have recently been told (June 1988) that thcy must resettle out-
side the reserve, and plans to create new Wildlife Management Areas (WMA) will
impose restrictions on permanent settlement in another fourteen per cent of the coun-
try. Hitchcock estimates that if the land set aside for commercial ranching areas,
national parks and game reserves, and the proposed WMAs is added together, forty-
one per cent of Botswana's land area will be “off limits to remote area dwellers
for subsistence procurement and production purposes’.* Also important is the fact
that increasing numbers of boreholes and cattle, as well as growing human pres-
sure near boreholes have depleted plant and game resources and thus undermined
the hunting-gathering economy of the Basarwa who still depend very largely on
veld products for food and shelter. Because they do not have access to water resources
and grazing land, Basarwa cannot keep the few cattle they do acquire.

No compensation is available for this appropriation of the Basarwa’s various me-
ans of subsistence. The conditions of farm labour, which many Basarwa take up
to earn some income, remain exploitative and apparently unchanged since indepen-
dence. Cash wages, if paid al all, are low and irregular.’” Education could help
the Basarwa, but despite the profcssed aim of the state to spread development, the
Basarwa have been left largely outside the educational network. Hitchcock found
that in the Western Sandveld only 1 per cent of the Basarwa were literate and one-
third of them did not speak Setswana.

Access to justice is another avenue of advancement blocked. Without dikgotla
of their own they are at the mercy of the dikgotla of their employers/masters.
Although complaints about late and underpayment of wages were heard in 94 per
cent of the locations visited by Hitchcoek in the Western Sandveld, only 11 people
had taken their cases to the kgotla, and only two of these were actually heard.”
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With their claims to land, veld products, game, cattle, and water sources all un-
der threat, a very low degree of literacy, poor understanding of the modem system
of government, and even greater dependence on their Tswana employers in practi-
cally every sphere of life, the Basarwa are more unequal than any ethnic group
and the most exploited of all.

Government policy vis-a-vis the Basarwa has been fairly predictable: villagiza-
tion. Efforts have been made through the Remote Area Development Programme
to ‘re-group’ the Basarwa into Tswana-type villages where they can be provided
with water and social services, taught Setswana, and gradually transformed from
mobile foragers into solid, pastoralist Tswana yeomen. Thus far the policy has been
unsuccessful, primarily because the settlements have not been allocated sufficient
resources, particularly good arable and grazing land, to make them viable in the
long-term.%

To a large extent the grievances of the Basarwa have been voiced not by the Basar-
wa themselves but by self-appointed spokesmen from Europe and North America.
Other minority groups have voiced their own discontent with the government’s policy
vis-a-vis minority rights. Bayei and Kalanga leaders, for example, are currently
pressuring the government that their chiefs should be constitutionally included in
the House of Chiefs as is now the case with the eight principle Tswana ‘tribes’.5!
The language issue is another popular grievance: some minority groups would like
to have the option of having their children educated in their own language. Most
of these grievances arc at least at present largely symbolic. This may change if and
when economic growth slows to the extent that government has to make hard choices
about the allocation of resources. ’

This paper has suggested that during the pre-colonial and colonial eras, rights
were granted or not granted to subject peoples according to the degree of political,
cultural and economic similarity between the subject people and the Tswana masters.
In this way Tswana elites rewarded assimilation and punished separatism. By me-
ans of the institution of bogosi and later the manipulation and identification of the
idea of the nation with Tswana culture, Tswana cultural hegemony has triumphed
in Botswana, and this perhaps helps to explain the success of its liberal democracy.
It is not just a rhetorical flourish when at election time politicians declare ‘we are
all Batswana now’. However one group, the Basarwa remains outside Tswana cul-
tural hegemony and perhaps for that reason has still been denied basic political and
economic rights. They are still not regarded as legitimate members of the morafe,
even though the morafe has now been redefined to include all who are citizens of
Botswana.

Bakgatla use the term badintlha (literally ‘outsiders’) for their commoners, the
same term used by the Batawana for their foreigners (the Bangwato use bafaladi
(literally ‘refugees’). This apparent terminological confusion is a reflection of
the fluid overlapping quality of these classes.
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Hitchcock suggests that a much more imaginative approach is needed by Govern-
ment to these settlements, one that involves a radical break with the past. In-
stead of trying to turn the Basarwa into Tswana yeomen with a primarily
pastoralist base, their economic systems should be diversified as much as pos-
sible making use of game harvesting, utilization of wild products, beekeep-
ing, poultry schemes, woodcrafts, etc.

See Mr Mpho's essay in this volume for further discussion of this subject.

DISCUSSION

Mr D. Kwele (Leader BPU) said pre-colonial democracy was limited to so-called
major tribes. Minorities were denied freedom of speech in the kgotla. He agreed
with Datta and Murray that in the pre-colonial times minorities were discriminated
against.

Commenting on the Mgadla and Campbell paper, he further said, it was nonsen-
sical to talk of democracy during colonialism. He said there was no such thing,
as colonialism by its nature is anti-democracy.

73




In the post-colonial era he said the ruling party is dominating and abusing the

institution of kgotla.

Prof. Crick (Edinburgh University) felt Mr Kwele's restriction of the definition

of democracy to participation was limiting. He felt that the papers did not say much
on the efficiency of the kgotla as a political institution.

Mr Morake (Minister of Education) said democracy must exist within propriety,
He agreed that past, present and future democracy were and will never be perfect,
For example, women in the past were excluded from kgotla discussions for uncon-
vincing reasons. He felt we should take the best elements of the past and integrate
them with what is good today.

Mr M. Mpho (Leader, BIP) agreeing with Mr Kwele’s comments quoted an in-
stance in 1944 when his own father was shouted down when he tried to speak in
a kgotla debate in Maun.

Dr N. Parsons (Botswana Society) said that in the 1940s the British colonial govern-
ment used minorities to weaken strong chiefs in the name of democracy. He said
the colonial administration demanded introduction of more representative tribal coun-
cils to undermine chiefly power.

Dr P. Molutsi (Sociology, University of Botswana) expressed conccrn that from
the three historical papers there does not seem to be a link between traditional po-
litical system and modern democratic institutions. He said the fact that there was
some consultation does not demonstrate existence of democracy, othcrwise we will
be forcing the link and romaticising the past.

Mr Molomo was worried that instead of discussing democracy as a political sys-
tem participants were degenerating into tribal and political differences. He felt the
concentration should be on the constitution.

Mr Magang (MP) said everybody has a right by the constitution to be a leader
in modern Botswana, contrary to claims by representatives of minority groups.

Mr Giddie (BNF) asked the question: For whom does democracy exist in modern
Botswana? He answered that it was the ruling class.

Reacting to questions and comments Mr A. Campbell said consultation can be
both a good and a dangerous exploitative tool.

Dr Murray (History, University of Botswana) said Basarwa were not consulted
about the Tribal Grazing Land Policy of 1975. He also said when Bayei in 1948
asked for a chief of their own, they phrased it in Tswana objectives and perspectives.

Dr Datta (Historian, Democracy Project) said what the constitution says may not
always be found in pruactice. To access democracy it is necessary to ask people their
expcrience on issues of rights to land, water, ctc.

Professor L. Ngcongco (History, University of Botswana) disagreed with Molutsi’s
assertions that there appears to be no link between past and present democracy.
Tswana society was not an ideal type of democracy but was open and accepting
to different viewpoints.

The Chairman, Professor T. Tlou (Vice Chancellor, University of Botswana) in
conclusion said there are a number of important traditional institutions and aspects
of tradition which will be useful to adapt to the present.
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SECTION IV

CITIZEN PARTICIPATION
IN DEMOCRATIC
POLITICS

11 Do Batswana think and act as
democrats?

Gloriah Somolekae

11.1 INTRODUCTION

Botswana has functioned as 4 liberal democracy since 1965. A number of analysts
have acknowledged this fact.! The country has many features of a liberal democra-
tic system such as freedom to run for office, freedom of press, rule by elected
representatives, secret ballot and equality of franchise. These procedures werc'not
found in the traditional Tswana political system. The rulers, namely chiefs, acquired
office through ascription. They did not have to compete in elections.

This should not, however, be misunderstood to mean that traditional Tswana po-
litical system was not democratic. What is perhaps true and worth taking note of,
is the fact that liberal democracy and traditional Tswana democracy are two very
different systems of government. In spite of this fact, it appears that the liberal
democratic system, (which is just over twenty years old), is being built on and con-
tinues to find its support and continuity in the foundations of the traditional politi-
cal system.

This essay explores the extent to which Batswana have come to accept t‘he ncw
demaocratic way of life. In particular, we examine, firstly, the extent to which l?at—
swana are informed about the various democratic structures and what goes on with-
in them; secondly, the people’s attitudes toward representative structures such as
parliament and village committees relative to the traditional chieftaincy system; and,
thirdly, the public’s commitment to some basic democratic values. .

Throughout this paper a major concern will be the impact of basic social @d eco-
nomic factors on the involvement of Batswana within the new democratic struc-

75







